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Retirement Laws
Revised 5/10/2006

1759—first pension fund to benefit widows and children of Presbyterian ministers

 1875—the first large private pension fund started  by The American Express Co. in the railroad industry—always a method to retain essential workers—also a concept borrowed from Bismarck, a real cultural shift in the “self-reliant” U.S.—the first public pension plan  was the New York City Police Force Plan in 1857— a pension plans allows long-time workers to take benefits from transient ones, for whom contributions are made—the theory of the survivors among workers, and assumes that the majority of workers will stay at the  employer long enough to collect

1920--Fed established The Civil Service Retirement System—

1921—tax code provided incentives for retirement plans

1935—Social Security Act further changed the culture—was it a supplement for private pensions, or a primary source of retirement?
1947—Taft-Hartley eliminated union plans in favor of jointly-administered funds, or Taft-Hartley plans

1950—“The Treaty of Detroit” negotiated between the UAW and GM was, for the first time, a 5-year contract, including guaranteed raises and cost-of-living, and a company-paid pension of $ 125/month (worth about $ 1,000.00 in 2006), a large gain for the time
1956—Social Security expanded to provide disability benefits

1958—Packard Motor Co. terminated its under funded pension plan, after merging in 1956 with Studebaker to form the Studebaker-Packard Corp.—in 1959, the Packard name was dropped
1963—collapse of Studebaker Co, the oldest auto manufacturer in the US, left 11,000 workers with no retirement—led to UAW push for federal protection, culminating in 1974 with ERISA (took 11 years and a Nixon administration!)
1965—Medicare—to provide health insurance benefits (denounced by G.E. and Ronald Reagan as “socialized medicine”)
“To understand why pensions are still important, you have to understand the awkward beast that benefits professionals refer to as the U.S. retirement system. It is not really one "system" but three, which complement each other in the crudest of fashions. The lowest tier is Social Security, which provides most Americans with a bare-bones living (the average payment is about $12,000 a year). The highest tier, available to the rich, is private savings. In between, for people who do not have a hedge-fund account and yet want to retire on more than mere subsistence, there are pensions and 401(k)'s. Currently, more than half of all families have at least one member who has qualified for a pension at some point in his or her career and thus will be eligible for a benefit. And among current retirees, pensions are the second-biggest source of income, trailing only Social Security. . . . From the beneficiary's standpoint, pensions mean unique security. The worker gets a guaranteed income, determined by the number of years of service and by his or her salary at retirement. And pensions don't run dry; workers (or their spouses) get them as long as they live. Because the employer is committed to paying a certain level of benefits, pensions are known as "defined benefit" plans. Since an individual's benefit rises with each year of service, the employer is supposed to sock money away, into a fund that it manages for all of its beneficiaries, every year. The point is that workers don't (or shouldn't) have to worry about how the benefit will get there; that's the employer's responsibility. Of course, the open-ended nature of the guarantee - the very feature that makes pensions so attractive to the individual - is precisely what has caused employers to rue the day they said yes. No profit-making enterprise can truly gauge its ability to meet such promises decades later.”
“The End of Pensions” by Roger Lowenstein  New York Times (October 30, 2005)
Pension protection


Defined benefit plant—discuss formulas—in 1985, there were 112,000 plans and by 2005, only 39,000—in 2003, about 44 million workers had benefits guaranteed by the PBGC—covers both single-employer and multi-employer plans but not public or church funds—recent article on Catholic hospital workers shows problem: hospital closed, had no protection and pensions funds are slowly being depleted (5/2/2006)

Social Security offset theory

Defined contribution plan, or deferred compensation plan, like 401(k) plans, which are completely unregulated and unprotected—the IRS code was changed in 1981 to allow these defined contribution plans, along with IRA’s, 

There is a significant shift from DB to DC plans—why? 

1. corporations are eliminating pension plans to cut compensation in reaction to global competition–a defined benefit plan can cost 7-8% of compensation, in contrast to the 3% contribution to a 401 (k)—it is important, however, to understand that in most foreign countries, retirement costs—like health insurance costs in the US—are socialized and do not fall directly on individual bosses
2. Growing health care costs have sucked up revenues

3. market risks make DB plans “unattractive to employers”

4. the development of CEO compensation means that traditional plans have become irrelevant to them, as executive get benefits through “non-qualified” plans

5. Demographic changes—workers are living longer—in 2005, a man at age 65 is expected to live another 17 years—for women, another 19.7 years. By 2055, expectancy will increase by several years, and will continue to be tied to socio-economic status
(Munnell, Golub-Sass, Soto and Vitagliano)

According to a DOL study, 

	Working Group on the Merits of Defined Contribution vs Defined Benefit Plans with an Emphasis on Small Business Concerns—November, 1997)


There are many other factors:

· a change in employer attitudes toward employees; 
· a shift in jobs from the manufacturing sector, where defined benefit plans are common, to the service sector, where defined benefit plans are uncommon; 
· a higher level of job mobility which encourages defined contribution plans with their perceived portability and discourages traditional defined benefit plans which reward long service employees; let’s not forget that workers who leave, for whatever reason, a company and are not vested, lose all benefits, so a portable plan looks more attractive—story of negotiating IRA contributions at Vanity
· the simplicity and transparency of a defined contribution plan where benefits are expressed in lump sum balances vs. the perceived complexity of defined benefit plans where accrued benefits are more difficult to understand and appreciate, particularly by younger workers; 
· the attractiveness to employees of keeping investment gains in a rising stock market vs. the perceived value of a guaranteed monthly income at retirement; 
· the option for an active employee to withdraw or borrow funds prior to retirement, which is permitted in a defined contribution plan, but is not in a defined benefit plan;
· the more predictable annual employer costs in a defined contribution plan; 
· the obligation to pay PBGC insurance premiums for defined benefit plan but not for defined contribution plans; 
· the opportunity for employees to make contributions to defined contribution plans before taxes (i.e., 401(k) plans), but not to defined benefit plans; 
· the higher costs of administering a defined benefit plan which, in recent years, has increased dramatically due to additional regulation; 
· a desire by employers to provide a retirement plan at a reduced overall cost, which tends to favor a defined contribution plan which, not only have greater cost certainty, but also do not have open-ended long term liabilities; and 
· a lack of understanding by employees of the relative advantages and disadvantages of different types of plans and plan features. 
· Perhaps the most difficult issue to assess is the extent to which regulatory changes may be responsible for the movement away from defined benefit plans. 

Tax policy has helped create this cultural change from security and employer responsibility to risk and worker responsibility—ah, so clever
Most importantly, however, defined contribution plans are totally unregulated, as the Enron workers discovered—another whole social question

Decrease in unionization is a major factor in the shift of plans to DC


Cash balance plan (recent introduction)—subject of various law suits under other federal laws. Employers offering cash balance plans set aside a percentage of each employee's salary and guarantee a fixed interest rate return on these contributions. Cash balance plans guarantee workers' retirement benefits. Because the employer promises to pay a certain return on plan contributions, benefits do not fluctuate with market interest rates or stock market outcomes. Some critics argue that mid-career changeovers discriminate against older workers who have spent many years working for the same employer. Most analysts agree that without special provisions for long-term employees, late-career conversions would result in lower benefits for many older workers. Few researchers, however, have considered whether cash balance pensions can improve retirement outcomes for the next generation of workers who could participate in these plans for their entire careers.
Can Cash Balance Pension Plans Improve Retirement Security for Today's Workers?
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Author(s): Richard W. Johnson, Cori E. Uccello—of The Urban Institute


http://www.urban.org/publications/310576.html
ERISA (1974) passed with three basic purposes:

1. to encourage the continuation and maintenance of voluntary private pension plans

2. to provide timely and uninterrupted payment of pension benefits

3. to keep pension insurance premiums at the lowest possible levels

Does not cover church or public pension funds, not the defined contribution plans

Also established ESOP’s

IRA’s as tax deductible for workers not covered by pension plans


Keough Plans for self-employed


Did not cover health insurance, however

PBGC—created as part of ERISA, with four sources of funding—no treasury money involved (yet) and explicitly NOT back by “full faith and credit” of US government—to do so would require a change in the law
1. mandatory payments from all plans

2. the assets of plans it takes overt

3. recoveries from employers in bankruptcy (usually pennies on the dollar)

4. earnings on invested assets

By 2005, there were more inactive workers (terminated vested participants, retirees and surviving spouses) than active participants—PBGC in 2004 had a deficit of $23.3 billion, including “probable terminations” though Alex J. Pollack estimates that this deficit could grow to $78 billion

Vesting—define and describe the Cannon Mills worker—in 1984, phased in from 10-year vesting to 5-year—also required survivor benefits—usually 1,000 hours enable a worker to be vested

Plan Summary—

Survivor coverage

Fiduciary Responsibility

Pension freeze—employer stops future accruals, and blocks any new entrants—not the same as terminating a plan—many large corporations have recently “frozen” their plans—GM, for example, in 2006, froze the salaried plans, and Northwest Airlines (1/2006) which froze its pilots plan—Verizon announced in early December it would "freeze" the defined benefit pensions of non-represented workers and managers effective July 1, 2006. That means the company will stop contributing to the pension plan and the pensions of non-represented workers who retire five, 10 or more years from now will be frozen at their values as of that date.

The IRS has responsibility for evaluating whether contributions are sufficient—many plans, especially in manufacturing, are “under funded” based on actuarial assumptions—after the Northwest airline collapse, the IRS and DOL are working together supposedly


One big problem is that PBGC is unable to exert much control until a company goes bankrupt, and then it is too late
PBGC is headed by an executive director (Bradley Belt, as of December 2005), who reports to a board of directors consisting of the Secretaries of Labor, Commerce and Treasury, with the Secretary of Labor as chairman. Belt has announced his intention to resign in May 2006 in a letter to President Bush on Thursday March 23, 2006. 
BARGAINING RIGHTS

In all of the confusion, one area has been central: the legal right of unions to bargain over wages, hours, benefits and other terms and conditions of employment—boss has to bargain to convert a DB plan to anything else. . .or do they?


In 1948, the NLRB ruled that “Congress intended pensions to be part of wages and to fall under the ‘conditions of employment’ mentioned in The Act

Bankruptcy Reform Act of 1978—expanded company’s right to file Chapter 11, building on programs of the New Deal—froze creditors, workers, unions out of the reorganization process—Section 1113 allows management to petition the court to unilaterally void the CBA—required for a short period to “bargain in good faith,” but no results required (as under the NLRB)—this law also brought bankers into a debtor-in-possession status (DIP), so they no longer opposed bankruptcies—banks can loan money, then get it back and also collect enormous fees, which are deducted from the value of the company.

Chapter 7—liquidation


Chapter 11--reorganization

But the issue of bankruptcy and bargaining became complicated in 1984 when, in NLRB v Bildisco and Bildisco, the Supreme Court ruled that a CBA can be rejected in bankruptcy. Congress later gave some power to a bankruptcy judge, but basically a boss can petition the court to void a CBA and all its terms—a huge hammer over the union because it will be struck with wage cuts, and will also lose other terms and conditions.


Companies often go judge shopping as federal jurisdictions like DE and DC are considered much more favorable to employers. Mark Reutter claimed in Washington Post (10/23/2005) that “US bankruptcy courts have become, in effect, instruments of bankers and managements which declare bankruptcy.”—no longer was a court of last resort but a dumping ground for under funded pensions and the way to slash wages and benefits.
       Reutter looked at Robert”Steve’ Miller as a bankruptcy specialist:

1. Federal-Mogul (2001)—was CEO when it went bankrupt—an auto parts manufacturer—filed in DE
2. Morrison Knudson Corp. was CEOP when it went bankrupt

3. United Airlines—was on Board of Dir when UAL filed $10.2 billion claim on the PBGC, a record
4. Bethlehem Steel—took over as CEO in 2001, went bankrupt in 2002 and “closed” in 2003, dumping pensions on to the PBGC and cutting all retiree health insurance—PBGC picked up $ 4.3 billion in liabilities--20,000 workers just in MD lost benefits
5. Moved to Delphi in July, 2005, formerly DELCO, which GM had spun off in order to cut costs—on March 31, 2006, asked Bankruptcy Judge Robert Drain to terminate contracts under section 1113—the hearings are being held in New York City on May 9-11, 2006
At Northwest airlines, the DOL is investigating whether the company deliberately withheld a $65 million payment by filing bankruptcy one day before the payment was due (March 15, 2006)—issue of whether trustees had properly exercised fiduciary duty—the US government, through the PBGC, becomes an unsecured creditor for $ 65 million, but the law automatically prevents creditors from placing liens on corporate assets or forcing the company to pay its debts
HOW TO ENFORCE A UNION CONTRACT?
1. Go to court—see UAW filing against Delphi’s request to reject CBA’s—

2. Arbitrate—see the decision in the US Court of Appeals that the Utility Workers can arbitrate on behalf of retirees over cuts in health insurance—are they covered by the CBA, and therefore subject to mandatory bargaining—see current  event—problem is that the court found for the union on a technicality (that it did raise the issue of arbitrability) so it could not do so in court.
a. However—and here’s a big however—what if the union agrees, as USWA did at Bethlehem Steel, to the cuts? Can the retirees demand separate bargaining? Not possible. The bargaining situation becomes much more complicated

b. However—and look at the second current event in which another Circuit Court ruled that the pilots union could not bargain over the termination of the plan

  3. Bargain under threat, which is what most unions are doing today
OTHER MAJOR BENEFITS LAWS

 Consolidated Omnibus Budget Reconciliation Act (COBRA) (1986)—mandates that employers with more than 20 workers on more than 50% of its typical business days in the previous year to offer health insurance continuation at group rates (plus 2% administrative costs) in cases of “qualifying event” such as layoff or death—excludes life insurance and disability insurance
Health Insurance Portability and Accountability Act (1996)

An amendment to ERISA, HIPAA provides if you find a new job that offers health coverage, or if you are eligible for coverage under a family member's employment-based plan, HIPAA includes protections for coverage under group health plans that: 
· Limit exclusions for preexisting conditions 

· Prohibit discrimination against employees and dependents based on their health status 

· Allow a special opportunity to enroll in a new plan to individuals in certain circumstances 
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